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PRELIMINARY STATEMENT

3

This i not a case apbout Lne construction of ancther s
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mall. Instead, it raises fundamental gquestions about the rule
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Properties, L.P. (“Levin”) submitted a site plan application for
a shopping center at the intersection of two principal roads in
& highway commercial zone in Hamilton Township. After what the
Petition describes as “two emctional public hearings” on a “well
publicized and highly controversial application,” the Planning
soard denied the application. After judicial review, botrh the
vrial court and the Appellate Division held that the application
complied in all respects with the Township’s site plan and
zoning cordinances. The planning Beoard and Intervenor Save
Hamilton Open Space do not dispute that aspect of the decisions
below. Instead, they argue that this Ceourt should repudiate
more than twenty years of settled interpretation of the
Municipal Land Use Law {“MLUL”) to hold that the Planning Board,
an appointed body, may deny appréval e a use permitted by the
zoning and site plan ordinances if it concludes that the
proposed use is inconsistent with the general welfare of the
community. Their positions should be rejected, and the decision
pelow affirmed, bescause such ad hoC decision making driven by
community pressure would negate tpe fundamentzl principle of the

MLUL that the zoning power must be exercised by the municipal



governing body through general legislation based upon

ARGUMENT

I. THE PLANNING BOARD HAS NO AUTHORITY UNDER THE MLUL TO DENY
APPROVAL OF A SITE PLAN APPLICATION THAT COMPLIES WITH THE
SITE PLAN AND ZONING ORDINANCES

The MLUL grants a Planning Board specific, limited powers

th respect to the approval of site plan applications. These do

.
Jie
rt

not include the power Lo relect an application that satisfies
all of the crireria of the zoning and site plan ordinances
because the Board does not believe that the proposed development
is suitable or desirable for the vicinity. Those issues are the

+

[¢]

sponsibility of the elected governing body, which enacts
srandards and criteria in the zconing and site plan ordinances
consistent with the master plan. The appointed Planning Beoard
is an advisory and executive agency. It provides input for the
governing body’'s enactments, and it puts inte effect the
governing bedy’s enacted will. IC does ncot make the fundamental
decisions about the impact of land use on the community’ s
welfare that are reserved to the governing body.

A, tfnder the MLUL Site Plan Approval Implements And

enforces The Standards Enacted By The Governing Body
With The Prior Advice Of The Planning Boaxd

The Planning Board prepares the master plan, which is the
foundation of all land use regulation., See Kauffman v. Planning

Board for Warren Tp., 110 N.J. 551, 557 (1988); Medici v. BPFR

)



Co., 107 N.J. 1, 20-22 [(1387); The master plan must include
1and use and housing elements showing existing and proposed

development in the municipality. N.J.S5.A. 40:55D-28n(1}-1{2) .

It may also include traffic an recreation elements. N.J.5.4.
40-58D-28p(4) and (7). So that current conditions are taken

into account, the master plan must he reexamined avery S5iX
years. N.J.S5.A. 40:550-89.1 The governing body adopts a ZOTIINY
ordinance consistent with the master pian. The ordinance and
amendments must be reviewed by the Planning Board before
enacrment. N.J.S.A. 40:55D-26, 62. The zoning ordinance may be
inconsistent with the master plan only if enacted by a majority
of rhe entire membership of the governing body with a reasoned
explanation of the inconsistency. N.J.S.A. 40:55D-62. FEast Mill
Assocs. v. Tp. of South Brunswick, 241 N.J. Super. 403 (App.

Div. 1991) !{zoning ordinance inconsistent with master plan

H

equires “reascned decision Lo deviate”); see generally Riggs V.

ot

Tp., of Long Beach, 109 N.J. 601, £19-22 (1988 {Handler, J.
concurring) (primacy of master pian in zoning under MLUL) .

The site plan ordinance is likewise enacted by the
governing body after review by the Planning Board. N.J.8.A.
40-550-26, 37b. With limited exceptions, the provisions of the

r

site plan ordinance are confined to the regulation of conditionsg

1

. Failure to do so results in loss of the presumption that
the ordinance is valid. N.J.5.A. £0:55D-89 .1,



on the tract, See generally N.J.8.A. 40:5D-38b. A site plan
ordinance must reguire consgistency with the reguirements of the
zoning ordinance. XN.J.§.A. 40:55D-38b({l). It may authcrize the
planning Board to require off-tract “water, sewer, drainage and
street improvements,” but only to the extent and pursuant to the

criteria set out in an ordinance, which in turn must be

consistent with the utility and traffic components of the master
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The MLUL provides that the Planning Board may exXercise
discretion to deny an otherwise permitted use in defined
circumstances. The zoning ordinance may provide for

“eonditional uses to be granted by the planning board according

[

o d

m

finite specifications and standards which shall clearly be

4

ser forth with sufficient certainty and definiteness Lo snabl

-
B

g

the developer te know their limit and extent.” N.J.S.A. 40:55D-
67 {emphasis added). Both in addressing the off-tract impact of

a2 site plan on traffic conditions and in denying a conditional

use, the MLUL requires the Planning Board te act within the
standards and criteria laid down by the governing body by
ardinance. The Board has had a substantial voice in the shaping
of those strandards and criteria, both through the primacy of the
master plan under N.J.S.A. 40:55D-62 and chrough its referral

reports on the ordinances under N.J.S.A. 20 :55D-286.



The statutory grant of these limited powers with resgpect

co off-tract impact and suitability implies that the Planning

td

card’s power to disapprove a site plan application are confined

(T

o rhe criteria of the site plan ordinance and chose other

ordinances, i.e. zeoning and off-tract contribution, that are

Enrerprises, Inc. v. South Brunswick Pianning Bd,, 105 N.J. L,
7.8 {1987} (planning board’s statutorly powel o regulate

conditional uses implies lack of broader power £o “prohiblt a

permitted use”); see generally DiProspero v. Pernnz, 187 N.J. 477,
495 (200%) {express choice of one alternative lmplies
legislative intent Lo exclude another). This implication 1is
made express by N.J.8.A. 40.5%D-460, which mandates, “The

planning board shall, if the proposed development complies witn

rhe ordinance and this act, grant preliminary site plan

approval.” (emphasis added) . TLest there be any ambiguity, the
MLUL states that “shall indicates a mandatory

requirement.” N.J.S5.A. 40:55D-3.

Tn sum, the Planning Board advises the governing body with
respect to the criteria to pe inciuded in the zoning ordinance,
the site plan ordinance, and the off-tract contribution
ordinance, all locking to the master plan. The governing body
enacts the controlling standards. T the extent that the

rdinances permit development in accord with these standards,

O



the Planning Board is regulred to grant site plan approval to a
~onforming application. The MLUL does not grant a planning
roard authority to deny a conforming application on the basis of
its view of general principles 5f sound planning or “smart
growth.” Instead, rhe Board is bound by the legislative will
of the governing body in reviewing site plan applications, .
“although site plan review affords a planning board wide
diseretion to insure compliance with the objectives and
regquirements of the site plan ordinance, 1t was never intendead

to include the legislative Or guasi-judicial power to prohibit a

permitted use.” PRE Enterprises, Inc., 105 N.J. at 7 {citations
omitted) .
B. This Court Has Denied Planning Boards Authority To

Enforce Their Interpretation Of The General Purposes
Of The MLUL Outside The Limits of Ordinances Enacted

By The Governing Body

In Pizzo Mantin Group V. Township of Randolph, 137 N.J. 2186
{1594), this Court made it clear that under the MLUL a planning
board is an advisory and executive agency that first assisis the
rational exercise of legislative judgment by the governing body
and then carries out the legislative will enacted in the

evant ordinances. Pizeo Mantin involved the parallel

ek

provision of the MLUL governing subdivision approval, N.J.S5.A.
40:550-48b, which c¢ontains language identical to N.J.S5.A,

40:55D-46b governing site plan approval: “The planning board

o



shall, if the proposed subdivision complies with the ordinance
and this act, grant preliminary approval to the subdivision.”
nlthough the subdivision approval in Pizzo Mantin complied with
he ordinance, the board denied it on the ground that it was
environmentally unsound and inconsistent with the general
obiective expressed in the MLUL's “Purpcse” gection, N.J.S8.A.
40:55D-2, to “promote the public health, safely and general
welfare.” 137 N.J. at 226. This Court rejected that argument,
nolding that the criteria of section Z were not enforceable
directly by administrative action, but rather were implemented
by municipal governing body’s exercise of legislative power:
Because a municipality must exercise its zoning and
subdivision powers by enacting ordinances, the
conclusion follows that the municipality may not
exercise such powers based directly on the general
statutory purpcses of the MLUL. Municipalities may
gffectuate chose statutory PUrposes only by
incorporating them as standards in duly-enacted zoning
and subdivision ordinances.
137 N.J. at 229. Tt followed that an application that complied
with duly enacted ordinances also complisd with “this act,” and
that N.J.S.A. 40:55D-48b mandated approval regardiess of the
noard’s belief that the application did not serve the public
health, safety or wellfare.
Tt ig in accord with the general principles expounded in

pizzo Mantin that the Appellate Division has repeatedly held

that a planning board lacks the power O deny an application
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sased on off-site considerations that the poard considers

&=

ineensistent with sound zoning, including off-site impact on

[ i
t:
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conditions in the area. See, e.g., Sartoga v. Borougn

FA-

Lra
of West Paterson, 346 N.J. Super. 569, 582-83 {App. Div.),

certif. den. 172 N.J. 357 (2002); Tennis Ciub Associates V.
planning Bd. of Tp. of Teaneck, 262 N.J. Super. 422, £34-35
{App. Div. 1993); Dunkin Donuts of N.J. v. Tp. of North

Brunswick, 193 N.J. Super. 513, 5i5 (App. Div. 1984); see also

wawa Food Mkt. v. Planning Bd., 227 N.J. Super. 29, 40 {ADD .

niv. 1988) (denial of site plan approval to conforming useg 4as
vderrimental to the public good” disapproved) . Indeed, this

Ccourt has held that the delegation by the governing body to a
planning board of the power Lo congider off-site traffic ilmpact
is invalid unless the delegation satisfies the criteria for

ondirtional uses under W.J.8.2. 40:55D-87, PRE Enterprises,

0}

Tnc., 105 N.J. at 2. In sum, the power TO consider the i1mpact
of a use on neighboring properties is an aspect of the power Lo
zone, conferred by the MLUL on the governing body alone.
C. Public¢ Pelicy Requires That The Planning Beoard's Power
With Respect To Site Plan Applications Be Restricted

To The Enforcement Of Ordinances Enacted By The
Governing Body

Pizzo Mantin is consistent with the Court's iong-standing
policy, which predates rhe enactment of the MLUL in 1976, that

rational planning is to be encouraged and ad hoc regulation of

(8}



e.g., Kauffman v. Planning Board for Warren Tp., 110 N.J. at
557 {use variances must be consistent with master plan),; Medici,

variance) ; Palisgades Propertieg, Iac. v, Brunetti, 44 N.J. 117,

34-315 (1965) (condemning “spot zoning” inconsistent with

ot

4

comprehnensive plan); Rockhill v. Tp. of Chester ield, 23 N.J.

nance that empowered

ote

117, 125-28 {1%57) {invalidating zoning ord
planning board to grant or withhold “special uses” tract by

fract without standards); see generally W. Cox, New Jersey

.
e
o]
I
U
A
4_‘
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L]

oning and Land Use Administration § 34.8-2{2006 =&

A

of the authorized grant of use variances by municipal boards,
Fhis Court has said, “we have increasingly emphasized that
pilanning, and not ad hoc decigion-making, is the cornerstone of
sound governmental policy in this area.” Kauffman, 110 ¥N.J. at
657 Even when the governing body acts by ordinance, ad hoo
zoning of individual tracts by the governing body is prohibited.
See Riva Finnsgan, L.L.C. v. Tp. Council of South Brunswick, 286
N.J. Super. 255, 268-71 (Law Div. 2006&) {(“inverse spot zoning”
of single tract invalid); see generally Manalapan Really L. FP. v,
Township Committee, 140 N.J. 36§, 382-83(13895) (distinguishing

inverse spor zoning from zoning of substantial area in accord
B

with amended master plan). What the governing body cannct do by



amending the zoning ordinance, a planning board certainly may
not do by ignoring 1t.

T withholding from a planning board the general authority
co deny applications for reasons other than those set forth in
the ordinance, this Court reccgnized that both falrness Lo
property owners and sound administration confined the board’'s

powers to the enforcement of criteria previously enacted by the

#

governing body:

without clear standards established by the local
ordinance, Gthe applicant cannot estimate Lhe cost of
the approval process or predict 1S ultimate ocutcome.
Further, the absence of express standards may invite
inconsistency, encourage conbtroversy, and lead to
arbitrary action by the planning authority.

Pizze Mantin, 137 N.J. at 229-30. Ssubdivision, site plan and

zoning ordinances provide known criteria by which an owner,

-
o
b
-
[a3

purchaser or developer can decide raticnally what can be
on a particular tract under what oonditions, and therefore how
much the property is worth. They assure that public or
political hostility to particular applications will not deny the
property owner 1its rights granted by duly enacted law. Thevy
limit the opportunities for the exercise of favoritism and

favoricism’s inevitable companion, corruption. They provide a

firm bagis for judicial review.

10
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The MLUL draws a delicat
electorate and rational planning. © 1t places the zoning power
in the hands of the elected governing body, subject to the
requirement that the power be exercised by duly enacted

ordinanrce, for the purposes authorized by the MLUL, consistent

b

with the master plan, on a rational basis. AsS long as those
limits are complied with, the courts deler hroadly To the
popular will expressed in a regular manner through the governing
body. In Manalapan Realty L.FP. V. Township Committee, decided
rhe year after Pizzo Mantié, the Court allowed the downzoning of

accord witn a duly amended

ot
"y

a substantial area by ordinance,
master plan, even though the zoning change disproportionately
affected a single project, and even thougn a site plan
application for that project was pending. The wisdom of that
zoning change, held the Court, was for the public to decide at
the polls. 140 N.J. at 385. The regular procedures of the MLUL

aliow the elected governing body ample flexibility to recognize

changed circumstances and community opinion through legislation.

: Because it emphasizes the exercise of reasoned decision
making through the planning process, the policy of the MLUL
disfavors ad hoc decisions in response Lo public pressure. Even
when general standards are Lo pe get ocut in legislation, the
MLUL specifically forbids the enactment or amendment of any
zoning ordinance by initiative or referendum. N.J.5.A. 40:55D-
62b. A fortiori public cpposition Lo an application that
complies with duly enacted standards is not a legitimate groun
for disapproval.

i1



There is no need to glve the appointad planning board the powey

o make Further ad hoc changes in the zoning scheme.,

2

The language of N.J.5. A&, 40:55D-46b, governing site plan

approval, is identical to the language of N.J.S.A. 40:53D-48D

governing subdivision approval. The statutory role of the
planning board 1s the same with respect to both. Pizzo Mantin
applies egually to site plan and subdivision approvals. See

w L. Goodfellows & Co. of Turnersville, Inc. v. Washington Tp.

Es

planning Bd., 345 N,J. Super. 109, 115 (&pp. Div. 2001};

Sroechel v. Planning Bd. of Edison Tp., 636, 441 (Law Div.
5000) . Petitioners’ arguments that the Board should effectively

nave boundiess power under N.J.5.A. 40:.550-2 to deny
applications that it considers inconsistent with the general

purposes cof the MLUL were considered and reiescted by this Court

chnirteen vears ago. The principles expeounded by Justice Handler
are as sound now as they were then. There hag been no change in

rhe MLUL that would require this Court to repudiate Pizzo Mantin
and PRB and confer on planning boards the open ended powsr LO
deny approval of applications that fully comply with the

relevant ordinances.



Developments In Land Use Regulation Under The MLUL
Since Pizzo Mantin Do Not Require This Court To Expand
The Statutory Power Gf Planning Boards Over Site Plan
Applications Beyond Enforcement Cf The Provisions The
Governing Body Enacted By Ordinance

This Court’s decisions since Pizzo Mantin have not undercut

its holding that a planning board 1s an executive entity with

powers limited to enforcing the standards enacted by ordinance.
D.L. Real Estate Holdings, LLC v. Point Pleasant Beach Planning
Bd., 176 N.J. 125 (2003}, held that the MLUL allowed a municipal

governing body, by ordinance, to require that an appli for

cation
site plan or subdivision approval be submitted within
with Pizzo

rhree years of preliminary approval. Consistent

the governing

=

Mantin the Lhree year

hody, it contained an sxplicit standard, and the planning board
Y

exerclsed power over applications In accord with

of the ordinance. The ordinance allowed all property owners Lo

know the procedures they had to comply with, it limited the

discretion of the planning beard, and it thereby reduced 1ts

favoritism or arbitrary action. By cutting off stale

preliminary approvals, it furthered the MLUL's goals of
effective planning consistent with contemporary conditions.
D.I,. Real Estate Holdings, 176 N.J. at 136; see N.J.S.A. 40:55D-
89¢ (periodic reexamination of master plan and ordinances in

policies and

light of “significant changes in

obiectives forming the basis for

[
b

the assumptions,

the master plan and development
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regulacions”) . Nothing in D.L. would suggest the kind of ad hoc
departure from the site plan and zoning ordinances made by the
planning Beard in this case.

Nor does Mt. Laurel Tp. v. Mipro Homes, L.L.C., 188 N.J.
531 (2006} imply that a planning board should enjoy an unbounded
power to prevent development Lo preserva Open space. Mipro did
not involve the exercise of authority under the MLUL at all.
Me. Laurel Tp. v. Miro Homes L.L.C., 373 N.J. Supey. 358, 369
(app. Div. 2005}, aff’'d o.b. 188 N.J. v31 {2006} (“thig case
involves a municipality's exercise of tne eminent domain power
rather than zoning”). Instead, 1t held that the condemnation of
land to preserve Open space wasg a valid public purpose,
authorized by statutes other than the MLUL, even after the
municipal planning poard had granted subdivision approval foxr
residential development. While the specific tract involved in
Mipro had not been identified as Open sSpace in the
municipality’s master plan, the d cision te acguire it by

condemnation was made by the governing body. Mt. Laurel Tp. V.

Mipro Homes L.L.C., 379 N.J. Supegr. at 366, Moreover, taking
of the property will require just compensation based on the fair
market wvalue of the property with subdivision approval. See

£01, €12 (1988) (zoning

4

Riggs v. Tp. of Long Beach, 103 N.
change with purpose Lo depress value of property for

condemnation invalid),; City of Linden v. Benedict Motel Corp.,



Lt
-

5 N.J. Super. 374 [App. Div. 2004

bd

egal right Lo

generally Jersey City Redevelopment Agency V.

Super. 553, 564-66 {(App. Div. 1995)

zoning regulation into account) .
land use regulation under the MLUL,
condemnn open space in the hands of
subject to the check that public funds

It doss not reguire, o

(Fair

use property for off-strzet parking} ;

market value included

sea
Maclk,

280 N.J.

{fair market value takes
Regardless of its impact on

Mipro places authority to

the governing body.
must be used to pay just
the

even suggest, that

compensation.
MLUL should empower &
reserved to the governing body.

Nor, finally,
and Redevelopment Plan ("State
che Planning Beard.

-

1ocal action; rather, 1t

planning board Lo makea

doeg the exist
plan”)

The Srate Plan dges not

zoning decisions
ence State Development
on

confar new auvthority

direct specific

statement of goals that provides

guidance but neither validates nor invalidates zoning

ordinances. Bailes v. Tp.

336, 358-59 (App. Div. 2005);

of Epvironmental Protection, 306

oal

e

1297}, As a statement of

e}

¢

municipal governing body Min its

rezone.® Mt. Olive Compliex V.
511, 543-44 (App. Div. 2001},
2159 (20027

of Fast Brunswick,

N.JT,

To.

380 N.J. 3Super.

puilders Assn. v. N.J. Dept.

N.J. Super. 23, 27 (App. Div.

it may be considered by &
legislative decislon Lo
Olive, 340 N.J.

of ME. Super

remanded on cother grounds 174 N.J.

ike the generalized statements of statatory



purpose in the MLUL, N.J.$.A. 40:55D-2, the Stats Plan provides

the principles by which the elected governing body should be

"

guided in enacting or ysvising the zoning and site plan

ordirances, rabther than a basis fox

+

v making by a planning

ot
ok
#]

o~
Aed

3

3

N
W
’ And

board., See Pizgze Manripn, 137 N.J. at 2

In conclusion, the Legisiatura srruck a balance in the MLUL
between rational planning and representative democracy. It
conferred on the elected governing boedy the power to make the
volitical decision, within the purposes of the MLUL, apout what
land uses serve the interests of the community and where the
boundaries should lie between uses that could adversely affect
other properties. It reguired that political Judgment Lo be
exercised legislatively, through general standards enacted Dy
srdinance, and to be consistent with a comprehensive master
plan. It made planning boards the executive agent for the
enforcement of the standards enacted by the governing body. By
confining planning board powers to the enforcement of the site
plan ordinance, it provided owners with known gtandards by which
to evaluate the use of their property, assured consistent
decisions within the municipality, and limited the opportunity
for favoritism and abuse. This Court has long held that the

MLUL vests the zoning powsr in the governing body and that

. The tract in this case is located in Planning Area 1, which
the State Plan designates as a metropolitan area suitable for
infill development. [Pa 273al.

16



Al

appoinced planning voards lack the “legisiative power . . . LO
pronhibit a permitted use.” PRE Enterprises, Inc., 105 N.J. at
7. ©Norhing has changed tO regquire that this leglslative power

ro rezone be conferred on the planning Board in this case.

II. THE PLANNING BOARD DECISION DOES NOT PRESENT THE PROPER
RECORD TO DECIDE WHETHER TO CONFER THE POWER TO CONSIDER
OFF TRACT CONDITIONS ON A PLANNING BOARD

For the foregoing reasons, this Court should not disturb
rhne leong-standing interpretation of the MLUL rhat a planning
noard’s consideration of a site pian application is limited to
enforcement of the standards enacted by the governing body as
they apply to conditions on rhe tract. Even if the Court should
decide that the times reguire a fresh look at a planning board's
power to consider off-tract traffic and other effects of & site
plan application, this is not the appropriate case. As the
courts below concluded, the record containe ne expert testimony
that the that the proposed shopping center would have off-tract
noise, drainage or traffic effects inconsistent with the
provisions of the zoning ordinance. Instead, it demonstrates a
de facto revision of the zoning ordinance by the planning Board
in response only o community opposition. If tche Court 18 Lo
revisit Pizzo Mantin and PRE, i¢ should await a case, unlike
this one, in which the record contains substantial evidence that
a site plan application would create subscantial adverse effects

aff-cract.



Al Certification Was Improvidently Granted Because The
Record Contains No Evidence To Support The Planning
Board’s Conclusions With Respect To Of£-Tract Noise,
Traffic and Drainage Copditions

The Appellate Division held that, with the exception of a
variance for signage, the site plan application was consistent

with the zoning and site plan ordinances. [Pet. App. 99a] .*

[t

That holding is not at issue before this Court. Rather, the
planning Beoard and Intervenor argue that this Court should
expand the statutory powers of planning beoards under the MLUL tO
allow them to °deny or condition an application based upon 1ts
impact upon the surrounding neighborhood’s water table . . . and
traffic generation, as well as the impact the application will
have on the community by way of air, light and neise poliution.”
[Petition at 3; accord Intervenor’'s Brief at 31,

Thus the Ffindings of the Planning Board which are at issue
here are those relating to the proposed shopping center’'s impact
on the adijoining neighborhood:

iid. The applicant failéd to address the Board's
concerns regarding the increased traffic and the

* The Board had conciuded that the application viclated the
zoning ordinance because the ordinance regquired the primary
frontage of the shopping centey be on Nottingham Way and not on
Klockner Read. [Ja 41lal. The courts below reversed, CONsStIULnNg
she ordinance de nove and concluding that it allowed a highway
commercial development to front on any of rhe roads named
therein, including both Nottingham Way and Klockner Road. [Pet.
App. 1l%a - 117al. petiticner does not dispute that de novo
review was proper or that the zppellave Division’s construction
of the ordinance was jincorrect.

18



proposed traffic . . . in the surround (sici streets
as a result of the shopping ce te*,

1v. The appliicant failed to address the Board’'s
concerns regarding the impact of a shopping center on
the surrcounding neighborhood Preshyterian Church,

»

.

g ‘
Nobtingham High Schocl an the Klockner elemantary

[
{sic] school

v The applicant failed to address the Board' s
concerns regarding the increase in neise after
construction of the shopping center.

& * * * & &
vii. This application is not sound development (or
tre site, and goes agalnst everything both the local
arnd state governments are working for to promote
enlightened development in the state.

There is no evidence in the record to support the Board's

iy

finding of off-tract traffic, noise or drainage impacts, As tne
aAppellate Division pointed cut, the Flanning Board’'s own trafific

expert testified that Levin had resolved all issues relating Lo
off-tract traffic impact and was willing to comply with a
widening of Xlockner Road if the Board reguired it. “The
Roard’s own expert belied the Board's contrary conclusions as to

conditions.” [Pet. App. 1iZa-1l4al. &As to noise, the

iy

undisputed expert Lestimony was that Levin’'s plan complied with

the criteria of the ordinance. [Pet. App. 1ll4a-1l15al. As to

: Citations to “Ja“ are to the Joint Appendix of the Planning
Roard and Intervenor in the Appellate Division. Citations to
“pa* are to the Plaintiff’s Appendix of Levin Propertises in the
rppellate Division. Citations to “Pet. App.© are to the
petitioner’s Appendix submitted with the Petition.

12



e Division found, the application

[+
[

drainage, as the Appells
provided for a sufficient drainage system if properly

maintained, and the Board had the power to condition appreoval on

[

proper maintenance. Pet. App. 107a-110al. Not only does the

record lack evidence of off-tract problems that could not be

i

addressed by on-tract modifications or off-tract improvements

el

under N.J.S.A. 40:55D-42, the Township's Planning Officer did
not testify that the application represented unsound planning or
that the project would adversely affect the surrounding area.
[Ja 29a-30a; Pa 275a-76al. Without support from a planning or
traffic expert, the lay testimony of objacting neighbors would
not support a finding of adverse impact. See Cell South of New
Jersey v. Zoning Bd. of Adjustment, 172 N.J. 78, B7-88 (2002)
{neighbors’ testimeny not sufficient evidence of harm to
property values); Riya Finnegan LLC, 186 N.J. Super. at 262-70
{spot rezoning based only on “lay evidence” without expert
restimony arbitrary and capricious).

Because there is no expert testimony of off-site problems
or adverse neighborhood impact, this case does not present a
suitable record on which to consider the sericus issue of
whether this Court should overrule or diminish Pizzo Mantin and
hold that a planning board has the statutory power under the

MLUL to deny an application because of cff-gite drainage, ncise

and traffic problems that cannot be cured by improvements



5p-3%a ang 42. The orders accepting

(%31

authorized by N.J.S.A. 40

Fox v. Woodbridge Tp. Bd. of Educ., 98 N.J. 513 {198%5)

h

{certification dismissed as improvident where record does not

present facts raising 1ssug for which granted) .

B. The Planning Board’'s Decision Is an Ad Hoc Rewriting
Of The Zoning Ordinance In Response TO Community
Pregsgure

Despite the absence of adverse testimony by the Planning
Board’'s experts, the record reveals that there was intense

t

iy
i

community opposition to the ap ication. The Petition describes

the application as “highly controversial and well-publicized,”
and the two public hearings as “emotional . ” Pet. at 1} . There
were over 50 public comments, all cpposed to the application.
The application was denounced by the Mayor, two members of the
Council, and the local Assemblywoman as harmful to the
community. Residents complained rnat the proposed supermarket
would attract shoppers from neighkoring Trenton. They compliained
that traffic in the area already Qas excessive, based in part on
rhe railroad station, existing shopping centers and theaters.
They complained about rruck traffic  They asserted that there
was no need for another shopping center and that it would affect
the value of theiy properties. They complained that the center
would face a schocl on Klockner Read. [Ja 3ia - 3%8al. The

rtenor of public comments, such as one witness’s statement that



the project “represents blind following of the law without

concern for the intent of zoning (Ja 3

development was unwanted and inappropriate regardless of what

N

he ordinance allowed.

T

To understand the Planning Board’ s response U0 comnunity

o
~
[£4]

oppositieon, it is necessary Lo consider the tract 1in 1ts
setting. Although wooded and vacant, the tract ig zoned highway
commercial . [Pa 168a -~ 178a]. It sits at the ipntersection of
two main thoroughfares: Nottingham Way, OF State Rte, 33, leads
into Tranton and Klockner Road is a direct route between
Nottingham Way and New Jersey Transit’s Hamilton railroad

3

al . Both

e

re designated as

o

station. iPa 326a ~ 1Z7a, 33

“arterias” in the zoning ocordinance.

al . Along

r}'@
J
-J

b

gt App. 1l

{t

and across Klockner Read, ths tract norders on  residential

neighborhocds. [Pa 5>a; Fa 258a-59%a} . ©On Rte. 33 1t adjoins &
partly vacant shopping center, Suburban Plaza, pa 1l4a - 15a,

z81a -82al. It is in
The neighborhood adjoining the intersection of Nottingham
wWay and Xlockner Road is 1n a triangle bounded on the scuth by

Rte. 33, the west by 1I-295, and the northeast by the Hortheast

o

Corridor rail line and U.S5. 1. {Ja 280a; Pa 54a - 55a
according te census figures for 2000, it has a lower wmedian

household income and lower median value of opwner occupled



o I o " . - .
than Hamilton Township as a whole. It borders on tne

O
o
n
o
]
£

Tyenton. The tract is located in Planning Area 1 of the

@]
s
or
<
¢
i1l

State Plan, which 1s to gay & metropolitan area designated for

st

primary growth through infill development. [Pa 273a-74a].
Thus the proposed shopping center adjeoins a residential

neighborhcod on the lnner frontier of suburbia, bordered by

major thoroughfares, and penstrated by the direct routs from a

el

main highway to a mass transil station. If 1s in the area
designated by the State FPlan as appropriate for infill
development. Nevertheless, the public comments show that

residents are fearful that further commercial developmsnt along

rhese tnrough routss will lead to encroachment by the

ke the impact existing

=

neighboring city, and they disl

(=]

development has already had on Klockner Reoad.

e

rne Planning Board responded LO this community sentiment.

g1l

Without support from its own traffic expert, it disregarded

¥

& np-3 Selected Economic Characteristics and DP-4, Selected
Housing Characteristics: 2000 Census Summary File (8F-4) Sample
Data, Mercer County, New Jersey, Tract 29.02,
http:f/factfinder‘census.gov/servletﬁ% vGeoSearchByListServlet;
rnp.3 Selected Economic Characteristics and DP-4, Selected
Housing Characteristics: 2000 Census summary File (SF-4) Sample
pata, Hamilton Township, New Jersey.
http://factfimder.c&nsus.g@v/sarvlet/AdvGeoSearchEyListServlet

The Court may take judicial notice of United States (Census
data. N.J.R. Evid. 201; Board of Fire Commisslioners v.
Eilizabethtown Water Co., 27 N.J. 1%2, 213 {19%8); 5000 Park

1

Associates v, Collado, 253 N.J. Super. 653, 656 (Law Div. 18%1].



Levin's expert testimony on traffic impact. {Ja 3%a) . Without
support from any expert testimoeny, it disregarded Levin’'s expert
restimony oOn noise impact. [Ja 281 . Most importantly, without

r5 own staff witnesses it concluded that the

[

support from

proposed development was 2Conomicaliy undegirable and contrary

to the general welfars:

The Board was concerned that this application did not
represent good planning or design, that the applilicant
did not address the needs of the school and community,
and that the impact on traffic, the school and the
residents would Dbe significant. The Board was
concerned that this application was contrary to the
inrent of the Township’s zoning purposes and that the
plan did net represent smart growth for the community.
Specifically, the application creates a new shopping

center on a currently wooded lot, adjacent to a
shopping center, Suburban Flaza, which 1s currently
substantially unoccuplied. Furthermcre, the applicant
failed to address the Board’s concern that the main
tenant of the new shopping center, Shop Rite, was
previously located at Suburban Flaza and failed.
Furthermore, the applicant failed meaningfully

consider a connection with the adiacent Suburban
Plaza, which would revitalize the area.

[Ja 4cCa]. At the very least, the Board wanted the project’'s
frontage be reoriented from Klockner Road, which it inaccurately
described as a “residential road,” to Rte 33. {Ja 40al.’

The issues considered by the Planning Board are reserved UO
the governing body in the enactment of general standards in a

zoning ordinance. The community’s economic need for shopping

This characterization simply ignored the designation of
Klockper Road as an arterial road in the zoning ordinance. Lo
§ 180-44. [ret. App. 1i7al.

24



centsrs, or even for particular types of business within
shopping centers, may be regulated by the zoning ordinance if

there is a rvational basis for the restriction. See Manalapan

3

e

A

p. v. Township Committee, 272 N.J. Super. 1, 7-3 {(App.

el

Realty
Div. 1994) aff‘d 140 MN.J. 366 (15%5) (amendment prohibiting
lumber businesses in commercial zone upheld). The proximity of
commercial uses to churches and schools 1s an ordinary and
proper consideration in rhe dérafting of a zoning ordinance, as
is the preservation of regidential neighborhoods against
encroachment. See N.J.S.A. 40:55D-2g; Medical Crr. of Princeton
v. Princeton Tp. Zoning Bd. of Adjustment, 343 N.J. Super. 177,
213-18 (App. Div. 2001). So, as the current zoning ordinance

iliustrates, 1s the designation of rraffic routes that promole

appropriate circulation while “discouraging congestion and
blight.” N.J.3.A. 40:55D-2h; cf. N.J.5.A. 40:55D~-28b {4}
(circulation element of master plan). If peolitical judgment is

to be exercised on these issues, that judgment belongs to the
elected governing body. See Manalapan Realty L.FP. V. Township
committee, 140 N.J. 366, 385 {1995) {wisdom of zoning cordinance
excluding types of business 18 wreviewable only at the pollis”).
Tt must be exercised in substantial consistency with the master
plan, after considering input from the planning board, and
without spot zoning. N.J.S5.A. 40:53D-26, 62a; compare Manalapan

Realty, L.P., 140 N.J. at 182-83 (general zone covering 100



acrest with Petlin v. Tp. of Dover, s4 N.J. 327, 331 {1874}

(inverse spot zoning); Riya Fianegan LLC, 286 N.J. Super. at
558-69 (inverse spot zoning of single tract to plock site plan
approval of drugstore opposed by local residencs) .

Hamilton Township had exercised 1its zoning powers. Its
zoning ordinance had designated the highway commercial zone
pounded by Nottingham Way and Klockner Road, and it had
designated Klockner Road as an arterial route. DNone of the

periodic re-examinations of the master plan, most recently in

2002, recommended any changes to the zoning of this property.

propercy. [pa 257a-%8a). Levin’s application complied with the
zoning cordinance as enacted. Nevertheless, “blind adherence Lo
the law’ was unacceptable to the Board becausse unpopular. In

response to vocal neighborhood opposition, and without
evidentiary support, it usurped the zoning power, deciding that

1

compliance with the crdinance produced a result thatb should no

1

have been allowed by the law and therefore would not be allowed
by the Board. In doing so, it exercised political judgment that
pelongs cnly to the governing body and can only be exercised
legislatively.

Tf thig Court ever decides Lo reconsider the principles
laid down in Pizzo Mantin and PRB, this is not the proper case.

Inatead, the Court should await a case, unlike this one, where

rhe record contains at least expert restimony establishing off-

28



site issues, and where the planning board is trying to enforoe

the zoning ordinance instead of rewriting it in hindsight.

CONCLUSION

Opposizion to Certification and its

Brief before the Appellarte

Division, Levin Properties, L.P. respectfully reguests that the

Court affirm the decision below or,
its order granting certification as

Dated: February 8, 2007

in the alternative, vacats

improvidently granted.

respectfully submitted,

SILLS

CUMMIS EPSTEIN & GROSS P.C.

By:

FRIZELL & SAMUELS

pttorneys for Plaintiff-Respendent
Levin Properties, L.P.



